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1. 9:00 AM CASE NUMBER:  MSC19-00662 
CASE NAME:  MICHELLE DAVIS VS.  PETSMART INC DELAWARE CORPORATION 
 SPECIAL SET HEARING  MOTION FOR FINAL APPROVAL OF CLASS ACTION SETTLEMENT 
*TENTATIVE RULING:* 
 

Plaintiffs Michelle Davis, Kristina Clark, Kelsey Nelson-Stark, and Marie Riley move for final 
approval of their class action and PAGA settlement with defendant PetSmart, Inc., including approval 
of attorney’s fees and costs, settlement administrator costs, and plaintiffs’ representative incentive 
payments.   

A. Background and Settlement Terms 

The original complaint was filed by Davis, Nelson-Stark and Riley on March 29, 2019, under 
PAGA only, alleging only a claim for failure to provide suitable seating.  On May 15, 2019, Clark filed a 
class action alleging various violations of wage and hour requirements, as well as a suitable seating 
claim.  On January 3, 2020, Clark filed a First Amended complaint also adding a PAGA claim.  That 
matter was removed to federal Court, a Second amended Complaint was filed, and the case was 
remanded to this court. The two cases were consolidated, by stipulation and order, on August 2, 
2021. 

The settlement would create a gross settlement fund of $6,000,000.  The class representative 
payment to each plaintiff would be $7,000.  Counsel’s attorney’s fees would be $2,000,000 (one-third 
of the settlement).  Litigation costs would not exceed $35,000.  The settlement administrator 
(Simpluris) would have costs of administration set aside of $36,000.  PAGA penalties would be 
$400,000, resulting in a payment of $300,000 to the LWDA and $100,000 to the class members.  As 
estimated at the time of preliminary approval, the net settlement amount available to the class would 
have been $4,498,000, resulting in an average payment to each of the estimated 8,598 class members 
of about $523.  The fund is non-reversionary.  The payments will be allocated 80% to penalties and 
interest and 20% to wages.  Payroll taxes will be paid separately by PetSmart. 

PetSmart also agreed to implement changes in its procedures, including providing additional 
seats (two to each store), posting notices in break rooms, obtaining signed acknowledgements 
indicating whether breaks were offered and taken, and configuring of the timekeeping system to flag 
missed, late, or short meal periods. 

The proposed settlement would certify a class of sales representatives and non-exempt 
employees employed by defendant in California between May13, 2015 to the date of preliminary 
approval, excluding those who have previously settled claims in two other cases.   

 The class members will not be required to file a claim.  Class members may object or opt out 
of the settlement.  The distribution of the PAGA payment and the “Class Member” payment will be 
based on the number of pay periods worked during the PAGA Period and Class Member Period, 
respectively.  The settlement also will provide for payments of the employee share of “PAGA 
aggrieved” employees who are not members of the certified class. 

 Various prescribed follow-up steps will be taken with respect to mail that is returned as 
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undeliverable.  Uncashed checks would be cancelled and the amounts would be tendered to the 
Unclaimed Property Division of the State Controller’s Office.     

Plaintiffs will broadly release all claims that “could have been asserted in the Lawsuit arising 
from the alleged facts and/or primary rights alleged to have been invaded to the fullest extent 
permitted by law.” The Court notes that the reference to claims “arising from the alleged facts” can 
be critical in ascertaining the extent of preclusive effect of the judgment.  (See Amaro v. Anaheim 
Arena Management, LLC (2021) 69 Cal.App.5th 521, 535-536 [petition for review filed November 8, 
2021].)  

PetSmart produced “thousands of pages of information, including time and payroll records of 
putative class members which reflect time punches at the start of employees’ shifts, at the beginning 
and end of the meal period, and at the end of the shift, as well as the applicable pay rates.”  (Hawkins 
Dec., Par. 6.)  The matter settled after extensive arms-length negotiations, with an experienced 
mediator.  The parties reached an agreement in principle about October 16, 2020. 

Counsel also has provided quantitative analysis of the case, based on the information 
obtained during the litigation, e.g., workweeks, rates of pay, and random sample of time records and 
wage statements.  The estimated number of workweeks is 383,641 and the average hourly rate of pay 
is $13.11.  Counsel estimates the maximum theoretical value (basically assuming that there was a 
violation for every employee on every shift) of the meal break claim at $9 million, for the rest period 
claim at about $19 million, for failure to timely pay wages at about $19 million, and for failure to 
provide accurate wage statements at $600,000.  Of course, all of these theoretical maxima provide a 
point of departure, but do not reflect an actual analysis based on various risks associated with the 
merit of the claim, evidence issues, class certification issues, and the burden of litigation. Thus, actual 
value is estimated at far lower figures, e.g., failure to timely pay wages is estimated at just under $1 
million, rest period claims also estimated at just under $1 million, meal break claims at $4.5 million).  
Claims for PAGA penalties, estimated by counsel at a theoretical maximum of $47 million, are difficult 
to evaluate for a number of reasons: they derive from other violations, they include “stacking” of 
violations, the law may only allow application of the “initial violation” penalty amount, and the total 
amount may be reduced in the discretion of the court. 

The LWDA was notified of the settlement.  Initial pre-suit notices were filed. 

Since preliminary approval, the settlement administrator mailed 23,134 notices (5,259 to 

settlement class members, and 17,882 to PAGA aggrieved employees.  (The number of PAGA 

aggrieved employees turned out to be substantially higher than initially determined, and the Court 

approved a stipulated request to increase the Administrator’s costs by order of April 7, 2022.)  1,031 

were returned as undeliverable.  Follow-up resulted in remailing at new addresses to 969 people.  62 

notices were still undeliverable.  No requests for exclusion were received, no one raised a dispute to 

their calculated payment, and no one objected to the settlement.  The average payment is 

approximately $661. 

B. Legal Standards 

The primary determination to be made is whether the proposed settlement is “fair, 
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reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of further 
litigation, the risk of maintaining class action status through trial, the amount offered in settlement, 
the extent of discovery completed and the state of the proceedings, the experience and views of 
counsel, the presence of a governmental participant, and the reaction … to the proposed settlement.”  
(See also Amaro v. Anaheim Arena Management, LLC, supra, 69 Cal.App.5th at 534-535.) 

Because this matter also settles PAGA claims, the Court also must consider the criteria that 

apply under that statute. Recently, the Court of Appeal’s decision in Moniz v. Adecco USA, Inc. (2021) 

72 Cal.App.5th 56, provided guidance on this issue. In Moniz, the court found that the “fair, 

reasonable, and adequate” standard applicable to class actions applies to PAGA settlements.  (Id., at 

64.)  The Court also held that the trial court must assess “the fairness of the settlement’s allocation of 

civil penalties between the affected aggrieved employees[.]”  (Id., at 64-65.) 

California law provides some general guidance concerning judicial approval of any settlement.  
First, public policy generally favors settlement.  (Neary v. Regents of University of California (1992) 3 
Cal.4th 273.)  Nonetheless, the court should not approve an agreement contrary to law or public 
policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 412; Timney v. Lin (2003) 106 
Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot surrender its duty to see that the judgment 
to be entered is a just one, nor is the court to act as a mere puppet in the matter.”  (California State 
Auto. Assn. Inter-Ins. Bureau v. Superior Court (1990) 50 Cal.3d 658, 664.)  As a result, courts have 
specifically noted that Neary does not always apply, because “[w]here the rights of the public are 
implicated, the additional safeguard of judicial review, though more cumbersome to the settlement 
process, serves a salutatory purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of 
America (2006) 141 Cal.App.4th 48, 63.) 

C. Attorney fees, costs, and representative payments 

Plaintiffs seek one-third of the total settlement amount as fees, relying on the “common 

fund” theory.  Even a proper common fund-based fee award, however, should be reviewed through a 

lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal.5th 480, 503, the Supreme 

Court endorsed the use of a lodestar cross-check as a way to determine whether the percentage 

allocated is reasonable.  It stated:  “If the multiplier calculated by means of a lodestar cross-check is 

extraordinarily high or low, the trial court should consider whether the percentage used should be 

adjusted so as to bring the imputed multiplier within a justifiable range, but the court is not 

necessarily required to make such an adjustment.”  (Id., at 505.)   

At the time of preliminary approval, the Court directed counsel to provide information for a 

lodestar cross-check in connection with the motion for final approval, and counsel has done so.  

Counsel attest that they spent a total of 653.6 hours on the case, and calculated a lodestar of 

$489,587.  This results in an implied multiplier of 4.08. 

Counsel have documented the hourly rates in question: Clapp $925, Lauinger $825, Hawkins 

$900, Fernandez $850, Dacre $650, Cook $450, Perez $775, Ozzello $775, Greene $545, Harman-

Holmes $505, Hall $485, Brouillette $485, and Waldrop $295.  In the context of a lodestar cross-
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check, none of these rates are problematic.  The evidence does show that work was divided among 

attorneys charging at different rates, which shows an effort to be efficient. 

While there is precedent for an award of fees based on a multiplier of three to four, an 

implied multiplier of four is unusual, and requires close examination by the Court. 

A number of issues must be considered here.  First, the fees were contingent on prevailing, 

and accordingly, some adjustment for the risk of loss is appropriate. As to preclusion of other 

employment, there may be some preclusion, but a total of about 650 hours over three firms, spread 

over three years, suggests that it was not substantial. Another consideration is the result obtained.  In 

this instance, the result includes injunctive relief concerning the seating policy (provision of two chairs 

per store), and documentation and notice concerning breaks, which have some value.  As to the 

monetary relief, counsel’s estimated value of the meal, rest, and failure to pay wages claims added up 

to about $6.5 million.  Thus, it is an excellent result based on their estimated value.   Accordingly, a 

multiplier is appropriate here, but not 4.0.  The Court awards fees of $1,000,000, which still 

constitutes an implied multiplier of 2.04.  The difference shall be awarded to the class. 

Litigation costs of $27,386.51 are reasonable and are approved. 

The settlement administrator’s costs of $68,000 are reasonable and are approved, even 

though they exceed the initially authorized amount of $36,000.  As noted above, this was caused by 

misinformation concerning the size of the PAGA aggrieved employees, not the class members, and 

was previously approved by this Court by order of April 7, 2022. 

The requested representative payment of $7,000 for each of the four plaintiffs was deferred 

until this final approval motion.  Criteria for evaluation of such requests are discussed in Clark v. 

American Residential Services LLC (2009) 175 Cal.App.4th 785, 804-807.   

Kristina Clark, Michelle Davis, Kelsey Nelson-Stark, and Marie Riley have provided 

declarations, attesting to the hours that they spent on the case (Clark 50-70, Davis 25-30, Nelson-

Stark 25-30, Riley 25-30).  Each faced potential liability for costs, and possible stigma within the 

industry, but none have documented any special concern.  Each released individual claims, but none 

have indicated that they had any individual claims of particular value.  All things considered, 

particularly the total amount of the recovery, the request for $7,000 each is granted. 

D. Discussion 

The moving papers sufficiently establish that the proposed settlement is fair, reasonable, and 

adequate. The Court also views the limitation of the release language to “facts alleged in the 

complaint” as material to the approval.   The Court, however, reduces the attorney’s fees to $1 

million. 

E. Conclusion 

The ultimate judgment must provide for a compliance hearing after the settlement has been 
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completely implemented.  Plaintiffs’ counsel are to submit a compliance statement one week before 

the compliance hearing date.  5% of the attorney’s fees are to be withheld by the claims 

administrator pending satisfactory compliance as found by the Court. 
 

  
    

2. 9:00 AM CASE NUMBER:  MSC20-01379 
CASE NAME:  VASQUEZ VS VEEV GROUP, INC. ET AL. 
 *HEARING ON MOTION IN RE:  TO COMPEL ARBITRATION AND DISMISS CLASS CLAIMS OR IN ALT 
STAY ACTION 
*TENTATIVE RULING:* 
 

Hearing vacated pursuant to stipulation of the parties.  
 

  
    

3. 9:00 AM CASE NUMBER:  MSC20-01593 
CASE NAME:  ESTOPINAL VS EAST BAY MUNICIPAL UTILITY DISTRICT 
 *HEARING ON MOTION IN RE:  MOTION FOR GOOD FAITH SETTLEMENT DETERMINATION 
*TENTATIVE RULING:* 
 
Granted.  The moving papers establish sufficient grounds and there is no opposition.  (See City of 

Grand Terrace v. Superior Court (1987) 192 Cal.App.3d 1251, 1261 [“[W]hen no one objects, the 

barebones motion which sets forth the ground of good faith, accompanied by a declaration which 

sets forth a brief background of the case is sufficient.”].) 
 

  
    

4. 9:00 AM CASE NUMBER:  MSC21-00644 
CASE NAME:  HOLDMAN VS PACIFIC SERVICE CREDIT UNION 
 *HEARING ON MOTION IN RE:  PRELIMINARY APPROVAL 
*TENTATIVE RULING:* 
 

Based on the amendment to the settlement, which changes the cy pres recipient to Alliance 

for Children’s Rights, which appears to qualify as a “child advocacy” group, the remaining issue with 

the settlement is resolved, and the motion is granted, for the reasons set forth in the previous 

tentative ruling. 

Counsel are directed to prepare an order reflecting this and the previous tentative ruling, the 

other findings in the previously submitted proposed order, and to obtain a hearing date for the 

motion for final approval from the Department clerk.  Other dates in the scheduled notice process 

should track as appropriate to the hearing date.  The order must provide that pursuant to Code of 

Civil Procedure section 384(b), the ultimate judgment must provide for a compliance hearing after the 

settlement has been completely implemented, and amendment of the judgment to reflect the 
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amount paid to the cy pres recipient. 

The ultimate judgment must provide for a compliance hearing after the settlement has been 

completely implemented.  Plaintiffs’ counsel are to submit a compliance statement one week before 

the compliance hearing date.  5% of the attorney’s fees are to be withheld by the claims 

administrator pending satisfactory compliance as found by the Court. 
 

  
    

5. 9:00 AM CASE NUMBER:  MSC21-02583 
CASE NAME:  CAPPERAULD ET, AL. VS MERITAGE HOMES OF CA 
 HEARING ON DEMURRER TO:   
*TENTATIVE RULING:* 
 
Before the Court is Plaintiffs Michael Capperauld, et al.’s (“Plaintiffs”) Demurrer to Affirmative 

Defenses in Answer of Meritage Homes of California Inc. (“Defendant”) aint. Plaintiffs demur to the 

Third (Statute of Limitations); Fourth (Statute of Limitations); Fifth (Failure to Join Indispensable 

Parties); Sixth (Laches); and Tenth (Defenses and Limitations Set Forth in Enforceable Contracts) 

Affirmative Defenses.  

For the following reasons, Plaintiffs’ demurrer is sustained.  

Standard for Demurrer 

The standard for a demurrer to an answer is whether the answer states facts sufficient to constitute a 
defense. (South Shore Land Co. v. Petersen (1964) 226 Cal.App.2d 725, 732.) A defendant must set 
forth only the “essential facts” of the affirmative defense, “sufficient to acquaint [plaintiff] with the 
nature, source and extent” of the defense. (Ludgate Ins. Co. v. Lockheed Martin Corp. (2000) 82 
Cal.App.4th 592, 608.)  

Code of Civil Procedure § 431.30(b) provides that an answer to a complaint shall contain: 

(1) The general or specific denial of the material allegations of the complaint 
controverted by the defendant. 

(2) A statement of any new matter constituting a defense. 

“The phrase ‘new matter’ refers to something relied on by a defendant which is not put in issue by 
the plaintiff. Thus, where matters are not responsive to essential allegations of the complaint, they 
must be raised in the answer as ‘new matter.’” (State Farm Mut. Auto. Ins. Co. v. Superior Court 
(1991) 228 Cal.App.3d 721, 725, internal citations omitted.) Such “new matter” is also known as “an 
affirmative defense.” (Advantec Group, Inc. v. Edwin’s Plumbing Co., Inc. (2007) 153 Cal.App.4th 621, 
627.) 

Affirmative defenses must not be pled as “terse legal conclusions,” but rather “as facts ‘averred as 
carefully and with as much detail as the facts which constitute the cause of action and are alleged in 
the complaint.” (FPI Development, Inc. v. Nakashima (1991) 231 Cal.App.3d 367, 384; South Shore 
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Land Co., supra, 226 Cal.App.2d at 732 [“Generally speaking, the determination whether an answer 
states a defense is governed by the same principles which are applicable in determining if a complaint 
states a cause of action.”].)  

Analysis 

Causes of Action in Complaint 

Much of Defendant’s position relies on its claim that Plaintiffs have alleged a claim for breach of 

contract. (Opp. at II A.) Plaintiff maintains that their “sole cause of action is for the Violation of the 

Standards for Residential Construction under the Right to Repair Act [the “Act].” (Dem. at 3:3-4.) 

Although the Court agrees with Defendant that the First Amended Complaint (“FAC”) is “not a 

paragon of pleading,” it does not set forth a cause of action for breach of contract.  

“Under California law, it is the allegations in the body of a pleading that constitute the cause of action 

against a party.” (Estate of Dito (2011) 198 Cal.App.4th 791, 805.) In order to state a cause of action in 

a complaint, a plaintiff “must specifically state” its number (e.g. “first cause of action”), its nature (e.g. 

“for fraud”), and the party or parties to whom it is directed (e.g. “against defendant Smith”) in the 

body of the Complaint. (California Rules of Court 2.112.)  

Here, the First Amended Complaint (“FAC”) sets forth a single cause of action as follows: 

FIRST CAUSE OF ACTION 

(Violations of Standards for Residential Construction) 

[By All Plaintiffs Against DEVELOPER DEFENDANTS, DESIGN DEFENDANTS, SUPPLIER DEFENDANTS, 

CONTRACTOR DEFENDANTS, and Does 1-500, Inclusive]  

(FAC at 8:11-14.)  This is the only cause of action set forth in compliance with the California Rules of 

Court, and thus the only properly alleged cause of action. While it is true that there appears to be 

superfluous and irrelevant statements made in the FAC, there is only one cause of action asserted.  

Plaintiffs makes this clear in their opposition when they definitively state that the “Complaint does 
not allege any breach of contract and the action is not upon any contract, obligation or liability 
founded upon an instrument in writing.” (Opp. at 8:21-22.) If at some point during discovery 
additional claims arise, Plaintiffs will need to seek leave to amend to add such claims. Defendant will 
have an opportunity to address that amended complaint, including adding any additional affirmative 
defenses that arise, if and when necessary. 

Affirmative Defenses Available to a Builder Under the Right to Repair Act  

As a threshold issue, Plaintiffs argue that Defendant, as a “builder,” is limited to the eight affirmative 
defenses enumerated in Civil Code §945.5. Defendant does not contest that it is a “builder” under the 
terms of the Act.  Section 945.5 states, in relevant part:  

A builder, general contractor, subcontractor, material supplier, individual product 
manufacturer, or design professional, under the principles of comparative fault 
pertaining to affirmative defenses, may be excused, in whole or in part, from any 
obligation, damage, loss, or liability if the builder general contractor, subcontractor, 
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material supplier, individual product manufacturer, or design professional,  can 
demonstrate any of the following affirmative defenses in response to a claimed 
violation….” (Cal. Civ. Code §945.5.)  

The Act then lists seven separate affirmative defenses, and an explanatory clause that as “to any 
causes of action to which this statute does not apply, all applicable affirmative defenses are 
preserved.” (Id. at (a)-(h).)  

By the wording of section 945.5, it appears that for claims under this Act (i.e. causes of action to 
which this statute does apply) a builder (and the other non-builder entities listed) are limited to the 
seven affirmative defenses listed.  

Plaintiffs do note that section 936 of the Act also discusses the applicability of affirmative defenses. 
Civil Code §936 reads, in pertinent part: 

Each and every provision of the other chapters of this title apply to general 
contractors, subcontractors, material suppliers, individual product manufacturers, 
and design professionals to the extent that the general contractors, subcontractors, 
material suppliers, individual product manufacturers, and design professionals 
caused, in whole or in part, a violation of a particular standard as the result of a 
negligent act or omission or a breach of contract. In addition to the affirmative 
defenses set forth in Section 945.5, a general contractor, subcontractor, material 
supplier, design professional, individual product manufacturer, or other entity may 
also offer common law and contractual defenses as applicable to any claimed 
violation of a standard. (Cal. Civ. Code §936.)  

As Plaintiffs highlight, the above section indicates that in “addition to the affirmative defenses set 
forth in Section 945.5,” certain entities “may also offer common law and contractual defenses as 
applicable to any claimed violation or a standard.” (Cal. Civ. Code §936.) The entities listed are: “a 
general contractor, subcontractor, material supplier, design professional, individual product 
manufacturer, or other entity …” (Cal. Civ. Code §936.) This list is exactly the same list of entities in 
section 945.5 – with the exception of “builder.” Plaintiff contends that if “the legislation intended to 
provide common law and/or contractual defenses to a builder, it would have clearly provided in Civil 
Code § 936 that a builder, along with non-builder contractors, may also offer common law and/or 
contractual defenses.” (Dem. at 4:17-19.)  

Defendant does not directly address this analysis, but instead argues that “Plaintiffs’ Demurrer cites 
no case, statute, or law in support of their claim that [the Act] prohibits Meritage from asserting an 
affirmative defense outside those set forth in Civ. Code §945.5, and especially not where Plaintiffs 
blend three different theories of liability into a single cause of action, e.g. statutory violation, breach 
of contract, and breach of warranty.” (Opp. at 6:16-20.) Although no case directly on point has been 
cited, Plaintiffs do cite to and analyze the statues at issue. Defendant does not challenge this 
interpretation.  

As Defendant has not shown that it is entitled to assert affirmative defenses outside of those listed in 
Section 945.5, Plaintiffs’ demurrer to Defendants third, fourth, fifth, sixth, and tenth causes of action 
is sustained. 
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6. 9:00 AM CASE NUMBER:  MSN21-2354 
CASE NAME:  CA RESOURCES PRODUCTION VS. ANTIOCH 
 HEARING ON DEMURRER TO:  AMENDED CROSS-COMPLAINT OF CROSS-COMPLAINANT CITY OF 
ANTIOCH 
*TENTATIVE RULING:* 
 
Based on the stipulation of the parties and order of the Court entered May 12, 2022, the matter is 
continued to August 4, 2022, 9:00 a.m. 
 

 

  
    

7. 9:30 AM CASE NUMBER:  MSC20-01257 
CASE NAME:  DIMERCURIO VS MARTINEZ REFINING COMPANY 
 SPECIAL SET HEARING  RE: INFORMAL DISCOVERY CONFERENCE 
*TENTATIVE RULING:* 
 
Appearances required. 
 

 

  

 


